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I. INTRODUCTION 

This action challenges the decisions of the City of San Diego ("City") and the San Diego 

City Council ("Council") (collectively, "Respondents") to: (a) certify the Final Program 

Environmental Impact Report ("FPEIR") for the University Community Plan Amendment; 

(2) implement the Project; (3) adopt Findings and a Statement of Overriding Considerations; and 

(4) adopt and initiate an amendment to delete the Regents Road Bridge and the Genesee Avenue 

Widening from the University Community Plan and the General Plan.  

On September 29, 2014, following a lengthy public hearing where numerous objections 

and comments were submitted by the public, including objections to the factual premises of the 

Resolution, the Council adopted a resolution to initiate an amendment to the University 

Community Plan ("UCP") ("Amendment") with the following issues to be evaluated as part of the 

UCP amendment process: 

A. Implementation of General Plan Goals into the UCP, especially as they relate to the 
vision, values and City of Villages strategy and the provision of public facilities. 
B. Consideration that UCP amendments could provide additional community benefit 
and public facilities towards achieving long term community goals. 
C. Consideration of the impacts of removal of the Genesee Avenue Widening and 
Regents Road Bridge projects from the UCP. 
D. Consideration of any additional issues identified through the amendment process. 

AR-00003  00008. 

On December 2, 2015 the City issued a Notice of Preparation of an Environmental Impact 

Report ("EIR") (the "NOP") and Scoping Meeting scheduled to take place on December 16, 2015. 

Citizens for the Regents Road Bridge, Inc. ("Citizens") and many others commented on the NOP 

and Scoping Meeting.  Despite numerous objections regarding the timing of the Scoping Meeting, 

the City refused to reschedule the Scoping Meeting. It was later learned by the Petitioner, upon 

information and belief, that the City Planning Department could not reschedule the Scoping 

Meeting as they had to maintain an inviolate schedule for this EIR that would culminate with a 

vote by the City Council on the Amendment to the UCP in early December, 2016, the last City 

Council meeting where District 1 City Councilmember Sherri Lightner could vote before being 

termed out of office. 

On June 17, 2016, the City, through its Planning Department, issued a Draft Program 
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Environmental Impact Report ("DPEIR") (AR-000107-000845) which concluded that the 

proposed project (removal of the Regents Road Bridge and Widening of Genesee Avenue from the 

UCP  the "Project") would result in significant and unmitigated environmental impacts in the 

following areas: Transportation/Circulation, Air Quality, Greenhouse Gas Emissions, Noise, 

and Public Services and Facilities.  The City gave the public the minimum of 45 days to submit 

comments on the DPEIR.  Petitioner and its Counsel submitted comments concerning the 

numerous inadequacies of the DPEIR and its violations of the California Environmental Quality 

CEQA , as did numerous other parties.  

The "Project" is unique in that, unlike most projects evaluated under CEQA, this Project 

removes features already approved in an existing General Plan and Community Plan, rather than 

authorizing additional development.  The Project would take out two transportation features that 

have been in the UCP since 1959. It is also unusual in that the "No Project Alternative" is actually 

the principal "development alternative," to build the Regents Road Bridge and widen Genesee 

Avenue.  

On October 10, 2016 the City, through its Planning Department, issued a final PEIR 

("FPEIR"). AR-006782-007841.  

On October 27, 2016, the Planning Commission ("Commission") of the City held a hearing 

to consider the proposed Amendment to the UCP.  The Commission voted 6-0-1 to recommend to 

the City Council approval of a resolution amending the UCP and General Plan to adopt the 

Construction of Regents Road Bridge and No Widening of Genesee Avenue Alternative (no 

repurposing of Genesee Avenue Right of Way) and to design the Regents Road Bridge consistent 

with Section 1.4.2 of the City of San Diego MSCP Subarea Plan. That recommendation was 

forwarded to the City Council. AR-07955-07956); see also AR-008023-00827 (Minutes); AR-

008028-008219 (Transcript). 

On November 16, 2016, the Smart Growth & Land Use Committee ("Committee") of the 

City Council held a hearing to consider the proposed Amendment to the UCP related to the 

Resolution. Petitioner and many others submitted their written and oral comments and objections 

to the UCP Amendment.  The Committee voted 3-0 to forward the UCP Amendment to the City 
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Council without a recommendation for approval or denial. AR-008220-008372. 

On December 5, 2016, the City Council held a Hearing to consider the proposed 

Amendment to the UCP related to the Resolution. The Petitioner and many others submitted their 

written and oral comments and objections to the UCP Amendment. The City Council voted 6-2 to 

adopt Resolutions R-310813 and R-310814 (which became effective December 16, 2016) (AR-

008220-008372 and AR 000063-000065 respectively), which: (a) authorized implementation of 

the Project; (b) certified the FPEIR for the Project; (c) adopted Findings and a Statement of  

Overriding Considerations; (d) adopted the Mitigation, Monitoring and Reporting Program; and 

(e) initiated an amendment to the UCP to delete the Regents Road Bridge and the Genesee Avenue 

Widening from the University Community Plan and to approve the amendments to the General 

Plan and University City Community Plan Amendment. The City then recorded a Notice of 

Determination with the San Diego County Clerk.  AR-00001-00002. 

Respondents' actions in certifying the PEIR for the Project and approving the Project and 

related Findings violate CEQA and CEQA's implementing regulations (the CEQA Guidelines1), in 

numerous substantive and procedural ways, as presented below. 

II. THE DPEIR FAILED TO DISCUSS THE PROJECT'S INCONSISTENCY WITH 
THE RELEVANT GOALS OF THE GENERAL PLAN AND THE UNIVERSITY 
COMMUNITY PLAN, AND THE CITY FAILED TO PROVIDE THE REQUIRED 
GOOD FAITH REASONED ANALYSIS IN RESPONSE TO CITIZENS' 
COMMENTS REGARDING THOSE INCONSISTENCIES 

A. CEQA's Requirements for Discussion of a Project's Inconsistency with the 
General Plan and for Detailed, Good Faith Reasoned Analysis in Response to 
Comments 

CEQA requires that an EIR "must identify and discuss any inconsistencies between a 

proposed project and the governing general plan."  San Diego Citizenry Group v. County of 

San Diego (2013) 219 Cal.App.4th 1, 25 (citing Napa Citizens for Honest Government v. Napa 

County Board of Supervisors (2001) 91 Cal.App.4th 342, 360-361 (citing Guidelines § 15125(d)2).  

A project is consistent with the general plan if it will further the objectives and policies of the 

                                                 
1 All references to "Guidelines" are to the CEQA Guidelines, located in title 14 of the California Code 
of Regulations beginning at Section 15000. 
2 "The EIR shall discuss any inconsistencies between the proposed project and applicable general 
plans, specif . 
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general plan and not obstruct their attainment.  Families Unafraid to Uphold Rural El Dorado v. 

Board of Supervisors (1998) 62 Cal.App.4th 1332, 1336.  The Napa Citizens court found that the 

case law does "not require an outright conflict between provisions [of a project and a General 

Plan] before they can be found to be inconsistent."  Napa Citizens, 91 Cal.App.4th at 379.  Rather, 

"[t]he proper question is whether development of the [project] is compatible with and will not 

frustrate the General Plan's goals and policies.  If the [project] will frustrate the General Plan's 

goals and policies, it is inconsistent with the  General Plan unless it also includes definite 

affirmative commitments to mitigate the adverse effect or effects."  Id.  Here, Citizens raised the 

inconsistency of the Project with numerous goals of the General Plan and of the UCP (which is a 

component of the General Plan3) in its comments on the DPEIR.  AR-06912; AR-06916-06919.   

The FPEIR failed to respond to Citizens' comments regarding the Project's inconsistencies 

with the General Plan and UCP goals either by adding an adequate discussion of those 

inconsistencies in the text of the FPEIR, or by a satisfactory response to Citizens' comments on the 

inconsistency.  The CEQA Guidelines require that written response to comments address in detail 

significant environmental issues raised when the lead agency's position varies with objections 

raised by the comments.  Guidelines § 15088(c).  The response must give reasons why specific 

comments and suggestions were not accepted.  Id.  The response must have a good faith, reasoned 

analysis. Id. Conclusory statements unsupported by factual information will not suffice. Id. "The 

requirement of a detailed written response to comments helps to ensure that the lead agency will 

fully consider the environmental consequences of a decision before it is made, that the decision is 

well informed and open to public scrutiny, and that public participation in the environmental 

review process is meaningful."  City of Long Beach v. Los Angeles Unified School Dist. (2009) 

176 Cal.App.4th 889, 904. 

B. The DPEIR's Analysis of the Project's Potential Conflicts with Goals of the 
General Plan and Community Plan Was Conclusory and Wholly Inadequate 

The FPEIR's only discussion of the Project's potential conflicts with goals of the General 

                                                 
3 See AR-00064 (City Council Resolution, reciting that "an amendment to the University Community 
Plan is an amendment to the General Plan because the Community Plan is a component of the General 
Plan."). 
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Plan or UCP is found in Section 4.1, addressing "Land Use".4  In Section 4.1.4, the FPEIR 

acknowledges that "policies applicable and relevant to the Project can be found in several General 

" including the Mobility Element. AR-07336. The discussion of impacts of the 

Project does not, however, address any of the core goals and policies of the Mobility Element that 

are relevant to the Project.  Instead, it states only that "removal of the widening of Genesee 

" AR-07337.  

Similarly, with respect to the removal of the Regents Road Bridge, the FPEIR's only statement that 

relates in any way to transportation goals is limited to "[t]he removal of the Regents Road Bridge 

would not result in unsafe pedestrian routes."  AR-07337-07338.  The discussion of UCP goals 

that might be relevant to the Project does not even mention transportation goals.  See id.   

Then, without any discussion of the Project's impacts on the core mobility goals of the 

General Plan or the UCP, the FPEIR summarily concludes, with respect to each of the Project 

elements  Removal of Genesee Avenue Widening and Removal of Regents Road Bridge  as 

follows: "Because the Project would result in a community plan amendment, the Project would no 

longer be inconsistent with the UCP and the UCP Transportation Element.  Further, this portion of 

the Project would not conflict with any goals, objectives and recommendations of the City of San 

"  AR-07338.5 

C. Citizens' Comments on the Project's Inconsistency with General Plan Goals 

Citizens commented extensively on the Project's conflict with two of the five overriding 

goals for the street and freeway system set forth in the Mobility Element of the General Plan, and 

several of the policies intended to implement those goals.  AR-06916 - 06918.  Those two goals 

are (1) "[a]n interconnected street system that provides multiple linkages within and between 

communities" and (2) "[v]ehicle congestion relief."  AR-06916, citing page ME-21 of the General 

Plan; see Request for Judicial Notice ("RJN") ¶ 1 and Exh. A thereto, page ME-21.)  Citizens 

noted that those two goals are reinforced by two policies stated in the Mobility Element: "Provide 

                                                 
4 The FPEIR made no changes to the DPEIR with respect to the discussion of conflicts with General 

references are to the FPEIR. 
5 The FPEIR does note, however, that removal of the Regents Road Bridge would conflict with the 

-07399. 
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adequate capacity and reduce congestion for all modes of transportation on the street and freeway 

system" and "Design an interconnected street n " 

including "[i]dentify[ing] locations where the connectivity of the street network could be 

improved through the community plan upd "  AR-06918, citing 

pages ME-23 and ME-24 of the General Plan; see RJN ¶ 1 and Exh. A, pages ME-23 and ME-24.  

Citizens observed that the Project, by removing the construction of the Regents Road 

Bridge, would remove an important street segment linkage between the Central Subarea of the 

UCP and the South University Subarea of the UCP,6 and between the UCP community and the 

Clairemont community to the south. AR-06918.; see RJN ¶ 3 and Exh. C at page 11, Figure 4, 

pages 34, 49, Figures 9,10, 19 & 20 (depictions of Regents Road Bridge spanning Rose Canyon in 

the UCP). As such, Citizens established that the Project would "frustrate the General Plan's goals 

and policies" of providing linkages within and between communities, thereby establishing 

inconsistency between the Project and those General Plan goals and policies.  Napa Citizens, 91 

Cal.App.4th at 379. 

Citizens additionally pointed to the Project's inconsistency with the General Plan goal of 

"[v]ehicle congestion relief."  Citizens observed that the DPEIR admitted that the Project would 

result in significantly greater congestion than the No Project Alternative (construction of Regents 

Road Bridge spanning Rose Canyon and widening of Genesee Avenue): "Even with 

implementation of the mitigation measures, significant traffic impacts would still result and would 

present increased difficulty in accessing areas, due to poor traffic conditions, including long 

queues, crowded maneuvering conditions, slow speeds, and other traffic-related delays." AR-

06918, AR-07398. Citizens also cited to the DPEIR's Table 4.2-10, which identified nine 

intersections that would operate at an unacceptable Level of Service ("LOS") (i.e., LOS E or F) 

under the Project but which would operate at acceptable LOS under the No Project Alternative 

(i.e., with construction of Regents Road Bridge and widening of Genesee Avenue), and 21 

                                                 
6 See RJN ¶ 2 and Exh B thereto (Report to City Council (Report No. 06-102), July 26, 2006, at page 3 
(stating that City first adopted a Master Plan for the University Community in December 1959, and 
that Figure 3 of that Master Plan showed two connections across Rose Canyon along the general 
alignments of Regents Road and Genesee Avenue)). 
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intersections that would operate at LOS E or F under the No Project Alternative, but at which 

operational conditions (measured by seconds of delay) would be significantly worse under the 

Project (i.e., without construction of Regents Road Bridge and widening of Genesee Avenue).  

(AR-06918; see also AR-00260-00263.)  Citizens noted also that the DPEIR acknowledged that 

even after incorporation of unfunded mitigation Measures TRA-1 and TRA-2, the Project would 

result in significant negative impacts on 13 roadway segments.  AR-06918; see also AR-00263, 

AR-00285.  Citizens thereby established that the Project would "frustrate the General Plan's goals 

and policies" of providing "[v]ehicle congestion relief."  Napa Citizens, 91 Cal.App.4th at 379. 

Citizens concluded its comments regarding the Project's inconsistency with these General 

Plan goals by noting that the DPEIR "says nothing about that conflict."  AR-06918.  

D. Citizens' Comments on the Project's Inconsistency with UCP Goals 

Citizens also commented extensively on the Project's inconsistency with the UCP's 

transportation goal of "[d]evelop[ing] a transportation system that will move people and goods 

safely and efficiently, within the community, including linkages with other communities ." AR-

06918; see also RJN ¶ 3 and Exh. C at page 18.  Citizens cited the DPEIR's conclusions about the 

adverse impacts on the transportation system the Project would have: "Even with implementation 

of the mitigation measures, significant traffic impacts would still result and would present 

increased difficulty in accessing areas, due to poor traffic conditions, including long queues, 

crowded maneuvering conditions, slow speeds, and other traffic-related delays." AR-06918, AR-

07398.  Moreover, Citizens noted that by removing the construction of the Regents Road Bridge, 

the Project would be inconsistent with the UCP transportation goal to provide "linkages with other 

communities," specifically, the linkage between the University Community Planning Area and the 

Clairemont Community Planning Area to the south. AR-06918-06919. Thus, Citizens concluded, 

the Project is inconsistent with the UCP's first-listed transportation goal, but the DPEIR failed to 

discuss that inconsistency.  Id.; see also 

em which accommodates anticipated traffic without 

reducing the Level of Service below D ; see AR-00260-00263 (identifying nine intersections 

that would operate at an unacceptable LOS E or F under the Project but which would operate at 
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acceptable LOS under the No Project Alternative). 

Citizens also noted that the Project would conflict with a "Community and Environmental 

Goal" in the UCP, namely, "Limit traffic conditions which produce congestion and air pollution."  

AR-06919; RJN ¶ 3 and Exh. C, at 19.  Citizens cited the DPEIR's transportation analysis that 

concluded that the Project would, even after mitigation, significantly contribute to "difficulty in 

accessing areas due to poor traffic conditions, including long queues, crowded maneuvering 

conditions, slow speeds and other traffic-related delays."  AR-06919; AR-07398.   

Thus, Citizens concluded, the Project is inconsistent with this UCP "Community and 

Environmental Goal" as well as the first-listed "Transportation Goal" in the UCP, but the DPEIR 

fails to dicuss those conflicts.  As the UCP is a component of the General Plan7, the Project would 

"frustrate the General Plan's goals and policies".  Napa Citizens, 91 Cal.App.4th at 379. 

E. The City's Responses to Citizens' Comments Regarding the DPEIR's Failure 
to Discuss Project Inconsistencies with the General Plan and the UCP Are 
Inadequate, and Provide Additional Proof that the DPEIR Failed to Discuss 
Those Inconsistencies 

In response to Citizens' summary of its comments on the DPEIR's failure to discuss 

inconsistencies of the Project with the General Plan and the UCP (which summary comment the 

City refers to as "Citizens-2-1"), the City responded as follows: 

As discussed in Section 4.1 Land Use, of the Draft PEIR, "the 
determination of significance regarding any inconsistency with 
development regulations or plan policies is evaluated in terms of 
the potential for the inconsistency to result in physical changes to 
the environment that could result in the creation of secondary 
environmental impacts considered significant under CEQA." 

AR-06912.  While this sentence correctly quotes what appears in Section 4.1 (see AR-00196), 

neither Section 4.1 nor the City's comment cites any authority in support of this statement.  There 

appears to be none. 

The City's response to "Citizens-2-1" continues as follows: 

Section 15125(d) requires that an EIR discuss inconsistencies with 
applicable plans that the decision makers should address.  A 
project is considered consistent with the provisions of the 

                                                 
7 See n.3. 
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identified regional and local plan if it meets the general intent of 
the plans, and would not preclude the attainment of the primary 
intent of the land use plans or policy.  If a project is determined to 
be inconsistent with specific objectives and policies of a land use 
plan, but is largely consistent with the land use goals of that plan 
and would not preclude the attainment of the primary intent of the 
land use plan, the project would not be considered inconsistent 
with the plan.  In addition, inconsistency with specific objectives 
or policies of a land use plan does not necessarily mean that the 
project would result in a significant impact on the physical 
environment." [sic] 

AR-06912.  Although there is a close quotation mark at the end of this excerpt, there is no mark 

beginning any quotation, nor is there any authority cited.  Again, there appears to be none. 

Citizens submits that the standard established in Napa Citizens applies, i.e., if a project "will 

frustrate the General Plan's goals and policies, i General Plan."  Napa 

Citizens, 91 Cal.App.4th at 379.  

Furthermore, this excerpt of the City's response is entirely irrelevant and unresponsive to 

Citizens' comments regarding the Project's inconsistency with the General Plan and the UCP for 

two independent reasons:  First, none of the inconsistencies Citizens cited concerned goals of the 

land use element of either the General Plan or the UCP; and second, all of the inconsistencies 

Citizens identified were with express goals, not merely specific objectives or policies, of the 

Mobility Element of the General Plan and the "Transportation Goals" and "Community and 

Environmental Goals" of the UCP.   

The City's response to "Citizens-2-1" continues as follows: 

As discussed in Section 4.1, Land Use, subsection 4.1.4, Impact 
Analysis, the Project would not conflict with the environmental 
goals, objectives, or guidelines of a General Plan or Community 
Plan or other applicable land use plans.  Relevant goals and 

against the compatibility of the goals of the Project.  
Implementation of the Project would maintain existing conditions. 

AR-06913.  Again, with the exception of the UCP's goal to "Limit traffic conditions which 

produce congestion and air pollution"  which was categorized as a "Community Environmental 

Goal" but which at its essence is a transportation goal  this response is irrelevant to Citizens' 

comments regarding the Project's inconsistencies with Mobility Goals of the General Plan and the 

Transportation Goals of the UCP.  Furthermore, the statement that "[i]mplementation of the 
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Project would maintain existing conditions" is ludicrous, given that (1) the Project removes 

transportation elements of the UCP that have been in adopted plans since 1959,8 and (2) the 

FPEIR and the Findings adopted by the City identify numerous significant, unmitigated impacts of 

the Project.  See AR-00022.  Perhaps this section of the City's comments pertained to the land use 

element, i.e., the Project would maintain existing land use conditions, but if so, the City's 

comment is irrelevant and unresponsive to Citizens' comments regarding the Project's 

inconsistency with General Plan and UCP mobility and transportation goals.   

Moreover, a review of the DPEIR's selection of "Relevant Elements and Policies" of the 

General Plan and UCP identified in subsection 4.1.4 referred to in the City's response shows that 

the DPEIR did not even include the two goals of the Mobility Element with which Citizens 

claimed the Project was inconsistent, viz., "Provide adequate capacity and reduce congestion for 

all modes of transportation on the street and freeway system" (RJN ¶1 and Exh. A, at p. ME-23) 

and "Design an " including 

" " (id. 

at p. ME-24).  See AR 00211; AR-06916.  Nor did the "Relevant Elements and Policies" of the 

UCP identified in subsection 4.1.4 include the transportation goals Citizens identified as being 

inconsistent with the Project, viz., "Develop a transportation system designed to move people and 

goods safely and efficiently, within the community, including linkages with other communities 

" and "Limit traffic conditions "  See AR-00212-00213; AR-

06917-06918.  Instead, the DPEIR selected as the "Relevant Goal" of the UCP's Transportation 

Element, for purposes of determining whether the Project was inconsistent with the UCP, "Provide 

a balanced public transportation system to link the entire community to all of its own activity areas 

and to the San Diego Metropolitan area as a whole."  AR-00212-00213.  Stated differently, the 

DPEIR ignored two highly relevant goals of the General Plan's Mobility Element in its 

identification of "Relevant Elements and Policies" for purposes of its analysis of inconsistency.   

But then the City's response to "Citizens-2-1" makes the following astonishing statement: 

                                                 
8 See n.4. 
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"As discussed in Section 4.1.4.2, Significance of Impacts, because the Project would result in a 

community plan amendment, the Project would no longer be inconsistent with the UCP and the 

UCP Transportation Element."  AR-06913 (emphasis supplied).  Boiled down to its essence, the 

City's response is that, because the Project is a plan amendment, rather than, say, a project to 

approve a new land use, the Project's inconsistency with the goals of the General Plan and of the 

UCP does not matter, or need to be discussed pursuant to Guidelines Section 15125(d), because 

the amendment will cure any inconsistency.  But Guidelines Section 15125(d) allows for no such 

exception to the requirement that 

 

In marked contrast to what the City did here is the County of San Diego's approach in an 

analogous circumstance:  The County amended its general plan and approved a project that, absent 

the amendment, was inconsistent with the general plan, but only after "the FEIR identified and 

discussed the asserted inconsistency." San Diego Citizenry, 219 Cal.App.4th at 25.  The City's 

response 

UCP goals makes a mockery of CEQA's requirement that "[t]he EIR shall discuss any 

inconsistencies between the proposed project and th "  Guidelines § 

15125(d).  It also makes a mockery of CEQA's requirement that a lead agency's response to 

comments "must have a good faith reasoned analysis.  Conclusory statements unsupported by 

factual statements will not suffice."  Id. § 15088(c). 

In response to the detailed substance of Citizens' comments regarding the Project's 

inconsistency with goals of the General Plan and the UCP (rather than the summary of them to 

which "Citizens-2-1" responded), the City's responses were no more than an acknowledgement.  

Specifically, the City's comment in response to "Citizens-2-10" (which discussed in detail the 

Project's inconsistency with two goals of the Mobility Element of the General Plan) was nothing 

more than an acknowledgement: "Comment acknowledged.  The Project includes removal of the 

Regents Road Bridge, which is identified as one of two north/south vehicular, bicycle and 

pedestrian connections in the UCP.  Mitigation Measures TRA-1 and TRA-2 include 

improvements to the Genesee Avenue corridor to address vehicle congestion and improve existing 
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linkages for vehicle, bicycles, and pedestrians within the community." AR-06918.  This is not a 

good faith, reasoned analysis of Citizens' detailed comments, which cited provisions of the DPEIR 

showing that the Project is inconsistent with the referenced goals of the Mobility Element.  Id.  

And reference to the Mitigation Measures might have been a reasonable response, if in fact those 

Mitigation Measures addressed and resolved the inconsistencies.9   But, of course, they do not:  

City Council, in certifying the FPEIR frankly acknowledged in its Findings that the Project will 

have numerous significant unmitigated traffic impacts, after implementation of TRA-1 and TRA-

2, on roadways and intersections, circulation movements, and on alternative transportation modes 

(bicycle and pedestrian modes), as well as significant unmitigated impacts on air quality, 

greenhouse gas emissions and police and fire/emergency response times.  AR-00025-AR-00037.  

And in response to "Citizens-2-11" (which consisted of Citizens' comments on the Project's 

inconsistency with the UCP), the City response was nothing more than "Please see responses to 

comments Citizens-2-10 and Citizens-2-50."10  AR-06918. 

In summary, the DPEIR failed to address the Project's inconsistency with (a) two General 

Plan Mobility Element goals (b) one transportation-related goal of the UCP, 

11 in violation of CEQA's 

requirement that "[t]he EIR shall discuss any inconsistencies between the proposed project and 

"  Guidelines § 15125(d).  The City's responses to Citizens' comments 

regarding such inconsistencies did not evidence the required good faith, reasoned analysis and 

amounted to conclusory statements unsupported by factual information, thus rendering 

meaningless Citizens' participation in the Project's environmental review.  Id. § 15088(c); City of 

Long Beach, 176 Cal.App.4th at 904 ("The requirement of a detailed written response to comments 

helps to ensure that public participation in the environmental review process is meaningful."). 

                                                 
9 See Napa Citizens, 91 Cal.App.4th at 379 ("If the [project] will frustrate the General Plan's goals and 

ncludes definitive affirmative 
commitments to mitigate the adverse effect or effects.") 
10 The City's response to "Citizens-2-50" addressed Citizens' comment that the DPEIR did not fully 
evaluate impacts of the Project on energy use and consumption, because the DPEIR acknowledged that 
the Project would result in a significant increase in vehicle miles traveled.  See AR-06928. 
11 See RJN ¶ 3 and Exh. C at p. 16. 
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III. THE REVISED PEIR SHOULD HAVE BEEN RECIRCULATED FOR PUBLIC 
COMMENT, BECAUSE SIGNIFICANT NEW INFORMATION WAS ADDED TO 
THE PEIR'S ANALYSIS OF ALTERNATIVES, WHICH SHOWED THAT THE 
DPEIR WAS SO FUNDAMENTALLY INADEQUATE AS TO PRECLUDE 
MEANINGFUL PUBLIC COMMENT 

A. Citizens Disputed the City's Assertion that Changes Made to the DPEIR by 
the FPEIR Did Not Include "Significant New Information" Requiring 
Recirculation 

The City issued the FPEIR on October 10, 201612, in which it responded in some fashion 

to 192 public and agency comments received on the DPEIR (AR-06082  AR-06087), 

summarized the changes it made to the DPEIR in a 39-page section entitled "Clarifications and 

Modifications" (AR-07236  AR-07274) and then included the remainder of the FPEIR in 

"tracked changes" format to show, by underlining text added and striking text deleted, the changes 

made to the body of the DPEIR (AR-07276  AR-07821). 

By issuing the section entitled "Clarifications and Modifications," the City took the 

position that the changes made to the DPEIR by the FPEIR did not amount to "new information 

that demonstrates that an EIR commented upon by the public was so fundamentally and basically 

inadequate or conclusory in nature that public comment was in effect meaningless" thereby 

triggering recirculation of all or part of the revised PEIR for another round of public review and 

comment.13  Laurel Heights Improvement Assn. v. Regents of University of California (1993) 6 

Cal.4th 1112, 1129-1130; see also Pub. Res. Code § 21092.114 and Guidelines § 15088.5(a).15 

Citizens disagreed with that determination and submitted comments so stating.  AR-11351-11352. 

The most significant changes made to the DPEIR by the FPEIR were to Chapter 9  

Alternatives Analysis.  The magnitude, extent and significance of these changes had the effect of 

                                                 
12 See AR-07822. 
13 See AR-06923-06924 (City's response to Citizens' comment that recirculation was required, 
concluding summarily that the changes were merely clarifications and modifications not requiring 
recirculation); see also Section III.B.2 infra discussing the inadequacy of the City's response. 
14 "When significant new information is added to an environmental impact report after notice has been 

 
15 "A lead agency is required to recirculate an EIR when significant new information is added to the 

can include changes in the project or environmental setting as well as additional data or other 

fundamentally and basically inadequate and conclusory in nature that meaningful public review and 
comment were precluded." 
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rendering the DPEIR so fundamentally inadequate that failure to recirculate a revised DPEIR for 

further public review and comment deprived the public of meaningful public review and comment.   

B. As Shown by the Dramatic Changes to the DPEIR Made by the FPEIR's 
Analysis of Alternatives, the DPEIR's Analysis of Alternatives Was 
Fundamentally and Basically Inadequate 

The "core of an EIR," the Supreme Court holds, is its analysis of alternatives.  Citizens of 

Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564-565.  The Guidelines require an 

EIR to include "sufficient information about each alternative to allow meaningful evaluation, 

analysis, and comparison with the proposed project.  A matrix displaying the major characteristics 

and significant environmental effects of each alternative may be used to summarize the 

" Guidelines § 15126.6(d).  Here, the City used such a matrix, Table 9-1, to 

summarize the comparison of alternatives.  A mere glance at the FPEIR's Table 9-1 shows that 

with the exception of 12 cells, each of the remaining 84 cells in that matrix consist of complete 

deletions of all of the prior text and addition of entirely new text.  AR-07742  07743. 

Moreover, the new information conveyed to the public summarizing the comparative 

environmental impacts of the proposed Project and the five alternatives is not only large in amount 

of print added and deleted, but significant in the substance.  The text of the FPEIR, and the City's 

responses to Citizens' comments on the alternatives analysis in the DPEIR, show that (1) the City 

used the wrong legal standard in comparing the environmental impacts of the Project and the five 

alternatives; and (2) the DPEIR was internally inconsistent, identifying two alternatives as THE 

"environmentally superior alternative.  Each of these major errors was purportedly corrected in 

the FPEIR, and the City's corrections of its errors to the core of the DPEIR constitute significant 

new information demonstrating that the DPEIR was so fundamentally and basically inadequate in 

nature that public comment on the DPEIR's alternatives analysis was in effect meaningless.  

Laurel Heights, 6 Cal.4th at 1130.  Each of these major errors and the changes made to correct 

them in the FPEIR is explored below. 

1. The City Used the Wrong Legal Standard in the DPEIR in Comparing the 
Project's Impacts with Those of the Alternatives, and Corrected that Analysis 
in the FPEIR 

As Citizens noted in its comments on the DPEIR, the comparative analysis of alternatives 
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was fundamentally flawed in that it did not assess whether the various environmental impacts of 

the five alternatives alleged to be "greater" than the Project's impacts were "significant" under 

CEQA.  AR-06925.  Citizens observed that CEQA is concerned only with significant impacts. Id. 

The purpose of the required analysis of alternatives is to determine if there are feasible alternatives 

which would "avoid or substantially lessen" the "significant environmental effects of such 

" Id. (quoting Pub. Res. Code § 21002 (emphasis supplied).  The Guidelines specify 

that if a matrix is used to summarize the comparative analysis of the Project's environmental 

impacts and those of the alternatives, it display "the major characteristics and significant 

environmental effects of each alternative."  Guidelines § 15126.6(d) (emphasis supplied).  But, 

Citizens noted, despite this clear mandate, the DPEIR failed to identify, either on Table 9.1 or 

elsewhere in Chapter 9, whether the environmental impacts alleged to be "greater" than those of 

the Project were significant.  AR-06925. 

In its response to "Citizens 2-24," the City agreed:  

Chapter 9.0 Alternatives Analysis, of the Draft PEIR, including 
Table 9.1 has been revised to reflect the magnitude of significance 
(LS = less than significant, NS = no significant impacts, SU = 
significant and unmitigated, or SM = significant but mitigable) 
rather than 'Greater than Project' for impacts in the alternatives 
analysis. The affected subsections are described in further detail in 
the responses to comments Citizens 2-25 through Citizens-2-36 
below.  

 

AR-06925.  However, the City has taken the position that all of the changes it made to Table 9.1 

summarizing the comparative impacts of the Project and the five alternatives, and to Chapter 9 

detailing that comparison, were nothing more than "Clarifications and Modifications" rather than 

"significant new information." 

But a review of the material added to and deleted from the DPEIR's Table 9.1 shows 

otherwise.  AR-07742  07743.  And it should be kept in mind that many members of the public 

who wanted information on what the Supreme Court has said is the "core of an EIR" and who 

were too busy to read the entirety of the 52-page Chapter 9 would likely focus their review on 
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Table 9.1 of the DPEIR.  But as shown by the FPEIR's revisions to the Table 9.1, the public was 

seriously misinformed as to the environmental impacts of the alternatives as compared to the 

Project.  For example, reviewing how the DPEIR characterized the "No Project Alternative" (i.e., 

construction of the Regents Road Bridge and Widening of Genesee Avenue as has been included 

in the UCP since 1959) compared to how the No Project Alternative was evaluated in the FPEIR 

on Table 9.1 is instructive.  Considering land use, the DPEIR had characterized the "Land Use" 

impacts of the No Project Alternative as "Greater than Project", but the FPEIR characterized those 

impacts as "SM", or "Significant but Mitigable."  AR-07742.  It should be noted that the phrase 

"Significant but Mitigable" is not explained or defined in Chapter 9 of the FPEIR, although in 

response to one of Citizens' comments, the City stated that "SM" ("significant but mitigable") 

means that the impact is "less than significant with mitigation implemented at the project level."  

AR-06925 (emphasis supplied).  This explanation as to what "SM" means is critical, because it 

means that "SM" is, for purposes of CEQA, equivalent and indistinguishable from "NS", or no 

significant impacts, because CEQA is concerned with significant impacts that remain after all 

feasible mitigation measures are implemented.  See, e.g., Pub. Res. Code § 21002.16 

Similarly, the DPEIR summarized the Air Quality impacts of the No Project Alternative as 

"Greater than Project," but the FPEIR changed its summary to "Significant but Mitigable" for 

construction impacts, but "Less than Significant" in terms of air quality plans and criteria 

pollutants. AR-07742. As to Energy impacts, the DPEIR reported that the No Project Alternative 

had "Greater than Project" impacts, but the FPEIR said that those impacts are "Less than 

Significant." Id. As to Noise impacts, the DPEIR characterized the No Project Alternative as 

having greater than Project impacts with respect to construction and operation, whereas the FPEIR 

reported those impacts as "Less than Significant" and "Significant but Mitigable." Id. As to 

impacts on Historical Resources, Biological Resources, Geological Conditions, and Public 

Utilities, the DPEIR reported "Greater than Project" for the No Project Alternative, but the FPEIR 

                                                 
16 Legislative finding that it is the policy of the state that public agencies should not approve projects 
as proposed if there are feasible alternatives or feasible mitigation measures available that would avoid 
or reduce the significant environmental effects of such projects. 
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reported them as "Significant but Mitigable." AR-07743. With respect to impacts to 

Paleontological Resources and Hydrology and Water Quality, the DPEIR indicated that the No 

Project Alternative had impacts "Greater than Project," while the FPEIR reported those impacts as 

"Less than Significant." Id. Similar changes were made to the assessment of the impacts of the 

other alternatives to the Project, as between the DPEIR and FPEIR.   See AR-07742-AR-07743. 

In summary, the DPEIR grossly misinformed the public as to the comparative 

environmental effects of the Project vis-à-vis the five alternatives, because the City violated 

CEQA's mandate that a matrix summarizing the alternatives' effects on the environment display 

only "significant" environmental effects.  Instead, the DPEIR reported that on most environmental 

issues, the alternatives had "Greater than Project" impacts, regardless of whether those impacts 

were significant. The City admitted its error in its response to Citizens' comments, and corrected 

that serious error by changing the entire content of 87.5 percent of the cells comprising that 

matrix. The City having made these massive and fundamental changes to the "core of an EIR" 

(Citizens of Goleta Valley, 52 Cal.3d at 564) the conclusion is unavoidable that Chapter 9's revised 

alternatives analysis was "significant new information" which showed that "[]the draft EIR was so 

ublic review were precluded." 

Guidelines § 15088.5(a)(4). "The revised environmental document must be subjected to the same 

critical evaluation that occurs in the draft stage, so that the public is not denied an opportunity to 

test, assess, and evaluate the data and make an informed judgment as to the validity of the 

conclusions to be drawn therefrom."  Save Our Peninsula Committee v. Monterey County Bd. of 

Supervisors (2001) 87 Cal.App.4th 99, 131 (internal quotations and citation omitted). 

2. The DPEIR Identified Not One but TWO Alternatives as THE 
"Environmentally Superior Alternative" 

 

Citizens noted that the DPEIR was flawed and internally inconsistent by identifying, in 

Chapter 9's Alternative Analysis, not one but two alternatives as "the environmentally superior 

alternative."  AR-06923. The City admitted that Guidelines section 15126.6(e)(2) requires that an 

EIR identify "an environmentally superior alternative." AR-07741.  Citizens pointed out that near 

the beginning of Chapter 9, the Project was identified as the "environmentally superior 
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alternative," but at the end of Chapter 9, the "No Construction of Regents Road Bridge and 

Widening of Genesee Avenue" alternative was determined to be "environmentally superior."  AR-

06923; AR-07741; AR-07786.   

In its response to Citizens' comment ("Citizens-2-23"), the City acknowledged its validity 

and noted that in the FPEIR, the inconsistency was resolved by changing Section 9.2 to identify 

the "No Construction of Regents Road Bridge and Reconfiguration of Genesee Avenue" as the 

environmentally superior alternative. AR-06923. But, the City rejected summarily Citizens' 

contention that the City's correction of its error in the FPEIR was "significant new information" 

requiring recirculation.  All the City did in its response to Citizens' argument that the correction of 

the City's error in identifying two rather than one alternative as "environmentally superior" was to 

reproduce the text of Guidelines Section 15088.5 and then summarily conclude that "[n]one of the 

clarifications or amplifications set forth herein change the significance conclusions presented in 

the Draft PEIR of substantially alter the analysis presented for public review."  AR-06923-06924.  

This is not the sort of "good faith, reasoned analysis" that CEQA requires in a response to a 

comment from the public. Guidelines § 15088(c). Rather, it was instead a "[c]onclusory 

statement[] unsupported by factual information [that] will not suffice."  Id.  

Given CEQA's requirement that an EIR identify an environmentally superior alternative,17 

the contradictory statements in the DPEIR identifying not one but two different alternatives as the 

environmentally superior alternative rendered the DPEIR so fundamentally and basically 

inadequate or conclusory in nature that public comment on the DPEIR was in effect meaningless.  

Guidelines § 15088.5.  The public has a right to review and comment upon a revised DPEIR that 

eliminates the confusion created by the City's error. Given that the alternatives analysis is "the 

core of an EIR" (Citizens of Goleta Valley, 52 Cal.3d at 564), without recirculation of a revised 

DPEIR that makes that correction and eliminates the confusion, the public will have been denied 

"an opportunity to test, assess and evaluate the data and make an informed judgment as to the 

                                                 
17 See AR-07786 (citing Guidelines § 15126.6(e)(2)) and AR-06833 (City's response to comment 
stating that because the Project is the environmentally superior alternative and resembles a "no project 
alternative," an environmentally superior alternative was selected from among the "build" 
alternatives). 
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validity of the conclusions to be drawn therefrom." Save Our Peninsula, 87 Cal.App.4th at 131. 

IV. THERE IS NO SUBSTANTIAL EVIDENCE TO SUPPORT THE SELECTION OF 
EITHER THE PROJECT OR THE "NO CONSTRUCTION OF REGENTS ROAD 
BRIDGE AND RECONFIGURATION OF GENESEE AVENUE" ALTERNATIVE 
AS ENVIRONMENTALLY SUPERIOR TO THE NO PROJECT ALTERNATIVE 

Responding to a comment similar to Citizens-2-23 discussed in Section III.B.2., the City 

stated that the Project is the environmentally superior alternative and that because it resembles a 

"no project alternative" in that it is a "no build" alternative, the City identified from among the 

other alternatives an "environmentally superior alternative" as required by Guidelines Section 

15126.6(e)(2).18  AR-06833.  In extensive changes to Section 9.3 of the FPEIR, the City purported 

to resolve the ambiguity created by its misleading identification of two alternatives as the 

environmentally superior alternative in the DPEIR.  AR-07786-07787.  However, once the correct 

standard is applied to evaluate alternatives  i.e., considering only significant impacts of the 

Project and five alternatives  the analysis of alternatives in Chapter 9 fails to support the FPEIR's 

conclusion that the Project is the environmentally superior alternative and that the "No 

Construction of Regents Road Bridge and Reconfiguration of Genesee Avenue" Alternative 

(hereinafter, "Reconfiguration Alternative") is environmentally superior to the other alternatives.  

Nor is there substantial evidence in the record to support that conclusion, even if the analysis had 

used the correct standard. 

A. The Record Fails to Support the Conclusion that the Project is 
Environmentally Superior to the No Project Alternative 

The City concludes, in its response to a comment, that the Project is the "environmentally 

superior alternative." AR-06833. The analysis in Chapter 9 fails to support that conclusion, nor is 

there substantial evidence elsewhere in the record to support that conclusion. 

The FPEIR establishes that the Project has the following significant and unmitigated 

environmental impacts:   

1. Transportation/Circulation 
- Roadway Segments and Intersections (Issue 1) 
- Freeway Segments and Ramps (Issue 2) 

                                                 
18 "If the environmentally superior alternative is the "no project" alternative, the EIR shall also identify 
an environmentally superior alternative among the other alternatives." 
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- Existing or Planned Transportation Systems (Issue 3) 
-Alternative Transportation Modes (Issue 5) 

2. Air Quality 
- Conflict or Obstruct Implementation of Applicable Air Quality Plan (Issue 1) 
- Conflict with Air Quality Standards (Criteria Pollutant Emissions (Issue 2) 

3. Greenhouse Gas Emissions 
- Increase of Greenhouse Gas Emissions (Issue 1) 
-Conflict with Greenhouse Gas Reduction Plan, Policy or Regulation (Issue 2) 

4. Noise 
- Traffic Noise (Established Standards/Operation) (Issue 3) 

5. Public Services and Facilities 
- Police and Fire/Emergency Service Response Times (Issue 1) 

See AR-00022 (Findings). 

By way of contrast, the No Project Alternative has fewer significant unmitigated impacts, 

as established by the analysis in Chapter 9.  Specifically, as the City acknowledged in its Findings, 

"the No Project Alternative would eliminate two of the significant and unmitigated impacts (air 

"  AR-00039.  As to the three remaining 

significant unmitigated impacts of the No Project Alternative  Transportation/Circulation, 

Greenhouse Gas Emissions, and Public Services and Facilities  the Findings admit that those 

impacts "would be reduced compared to the Project."  Id.   

The Findings with respect to the No Project Alternative show that the FPEIR did not 

correct but rather perpetuates the error Citizens identified in the DPEIR's analysis of alternatives, 

namely, considering impacts that are not significant.  See Section III.B.1.  Even though the City's 

response to Citizen's comment asserts that Chapter 9 (including Table 9-1) has been revised to 

reflect application of the correct standard, in fact the FPEIR perpetuates the DPEIR's error of 

considering impacts that are not significant when comparing the Project to the alternatives.  

Specifically, as set forth in the Findings, the City states that the No Project Alternative "would 

result in additional significant but mitigable impacts related to land use (Issue 2), visual effects 

 

(hazardous materials) that would not occur under the proposed project."  AR-00039.  The City 

made it clear, if not in the text of the FPEIR, in a response to one of Citizens' comments on the 

DPEIR that "significant but mitigable" means "less than significant with mitigation at the project 

level."  AR-06925 (emphasis supplied).  Thus, despite the fact that CEQA is concerned only with 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

-21- 
PETITIONER CITIZENS FOR THE REGENTS ROAD BRIDGE, INC. S OPENING BRIEF 

IN SUPPORT OF PETITION FOR WRIT OF MANDATE 

 

 

significant impacts [see, e.g., Pub. Res. Code §§ 21002.1(a)-(c), 21003.1(b), 21004], the City has 

improperly relied on impacts that are less than significant with mitigation for its conclusion that 

the Project is environmentally superior to the No Project Alternative.   

Excluding the less than significant impacts, then, we are left only with the Findings' 

concession that "the No Project Alternative would eliminate two of the significant and unmitigated 

"  and that as to the three 

other significant unmitigated impacts of the No Project Alternative (Transportation/Circulation, 

Greenhouse Gas Emissions, and Public Services and Facilities) those impacts "would be reduced 

as compared to the Project."  AR-00039.  Accordingly, the FPEIR's conclusion that the Project is 

the "environmentally superior alternative" is not supported by substantial evidence in the record. 

B. The Record Fails to Support the Conclusion that the Reconfiguration 
Alternative is the Environmentally Superior "Build" Alternative  

The Findings with respect to the Reconfiguration Alternative show that, among the five 

"build" alternatives, with the Project in effect representing the usual "no project alternative" in that 

it is a "no-build" alternative,19 it is not the "environmentally superior alternative."  The Findings 

concede that the Reconfiguration Alternative has the following significant, unmitigated impacts:  

 Transportation/Circulation (Issues 1 through 5) 
 Air Quality (Issue 1) 
 Greenhouse Gas Emissions (Issues 1 and 2) 
 Public Services and Facilities (Issue 1) 

AR-00041.  Thus, compared to the No Project Alternative, the Reconfiguration Alternative would 

have significant unmitigated impacts to Air Quality, whereas the No Project Alternative would 

not: the No Project Alternative has significant unmitigated impacts only on Transportation 

/Circulation, Greenhouse Gas Emissions, and Public Services and Facilities.  AR-0039.   

Moreover, the Findings state as follows with respect to the Reconfiguration Alternative:  

Significant and unmitigated impacts under this alternative related 
to transportation/circulation (Issues 1 and 2  roadway segments, 
freeway segments and ramps) and GHG emissions (Issues 1 and 2) 
would be reduced compared to the proposed project; while 
significant and unmitigated impacts related to 

                                                 
19 See AR-06833; see also Guidelines § 15126.6(e)(2). 
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transportation/circulation (Issue 1-roadway segments and 
intersections) would be more significant compared to the 
proposed project, especially within the short-term condition during 
construction of the grade separation at Genesee Avenue and 
Governor Drive.   

AR-00041-AR-00042 (emphasis supplied).  So in contrast to the No Project Alternative, which 

would have less significant impacts on all five Transportation/Circulation issues as compared to 

the Project, the Reconfiguration Alternative would have greater impacts as compared to the 

Project as to at least one of the Transportation/Circulation issues. 

In identifying the Reconfiguration Alternative as environmentally superior to other 

alternatives, the FPEIR makes the same mistake that the DPEIR, and the FPEIR in evaluating the 

Project and No Project Alternative as discussed above in Section IV.A., viz. considering impacts 

that are not significant.  Specifically, the FPEIR states that "

would result in greater impacts to biological resources."  AR-07787.  But the other alternatives 

would all result in "significant but mitigable" impacts on biological resources.  In its response to 

comments, the City made it clear that "significant but mitigable" means less than significant after 

mitigation.  AR-06925.  Impacts that are less than significant are not cognizable under CEQA.  

See § IV.A; Pub. Res. Code §§ 21002.1(a)-(c), 21003.1(b), 21004. 

The FPEIR also states that the Reconfiguration Alternative is environmentally superior 

"because it would reduce impacts compared to the other proposed alternatives that propose more 

open space as it would not construct a bridge structure."  AR-07786.  This statement is 

incomprehensible and seems to conflict with a statement on the following page: the "other 

proposed alternatives, which would result in the construction of either Regents Road Bridge or a 

Pedestrian Bike Bridge with Emergency Access, would "  AR-07787.  

Even if the two contradictory quoted statements were resolved in favor of the second one, the 

statement is unsupported by any facts, discussion or analysis in Chapter 9 or elsewhere in the 

FPEIR.  There is no substantial evidence in the record to support the second-quoted statement.     

As the Findings concede that the No Project Alternative would have reduced impacts on 

Transportation/Circulation, Greenhouse Gas Emissions, and Public Services and Facilities as 

compared to the Project, and as the Reconfiguration Alternative has significant impacts on Air 
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Quality whereas the No Project does not, it cannot be disputed that the record establishes that the 

No Project Alternative has fewer and less significant impacts than the Reconfiguration 

Alternative.  Accordingly, as confirmed by the Findings, there is no substantial evidence in the 

record supporting the FPEIR's conclusion that the Reconfiguration Alternative is environmentally 

superior to the No Project Alternative and is the environmentally superior "build" alternative. 

V. THE FINDINGS REGARDING THE NO PROJECT ALTERNATIVE  AND THE 
RECONFIGURATION ALTERNATIVE S NONCONFORMANCE WITH 
PROJECT OBJECTIVES ARE NOT SUPPORTED BY SUBSTANTIAL 
EVIDENCE 

The Findings regarding the project objectives that the No Project and the Reconfiguration 

Alternatives would not achieve are erroneous and not supported by record evidence.  As to the 

former, the Findings state that with adoption of the No Project Alternative, the following objective 

" : "Evaluate the environmental impacts of the removal of the planned 

Genesee Avenue Widening and the Regents Road Bridge projects."  AR-00039.  But it is evident 

that "evaluat[ion] of the environmental impacts of the removal of the planned Genesee Avenue 

Widening and the Regents Road Bridge projects" was the entire purpose of the EIR.  See AR-

07276 (Executive Summary, stating "This PEIR analyzes the impacts related to removal of the 

").   

Similarly, with respect to the Reconfiguration Alternative, the Findings state that this 

alternative would not achieve one of four project objectives: "Consider the effects of the Project 

on the General Plan City of Villages strategies related to emergency access and multi-modal 

transportation."  AR-00042.  Here again, the PEIR did not just "consider" the effects of the Project 

(and each of the five alternatives) on those matters, but analyzed them in some depth.  See AR-

07627-07629 (analyzing impact of Project on Fire and Emergency Services); AR-07399-07401 

(analyzing impact of Project on policies supporting alternative transportation modes).  According, 

the referenced Findings are clearly erroneous as a matter of law and lack any supporting evidence.  

VI. THE FINDINGS REJECTING THE ALTERNATIVES TO THE PROJECT FAIL 
TO ESTABLISH THAT THOSE ALTERNATIVES ARE "INFEASIBLE" 

Where a public agency approves a project for which an EIR identifies one or more 
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significant effects on the environment, CEQA requires findings for each significant effect on the 

environment that "specific 

environmental impact report."  Pub. Res. Code 

§21081(a)(3).  Here, the City's findings which purport to satisfy this requirement fail to establish 

that the No Project Alternative or the Reconfiguration Alternative is "infeasible." 

The City's "Rationale" for its Findings supporting rejection of the No Project Alternative 

was as follows: "While the No Project Alternative would eliminate two of the significant and 

unmitigated impacts (air quality and noise) associated with the proposed project, it is rejected as 

infeasible because it would not substantially reduce the significant impacts associated with 

the proposed project."  AR-00039 (emphasis supplied). Note that this sentence is internally 

contradictory: it first admits that the No Project Alternative would eliminate two of the significant 

and unmitigated impacts of the Project, but then concludes that the No Project Alternative would 

not substantially reduce the significant impacts of the Project.  But, as to the remaining three 

impacts, the City admits that "they would be reduced compared to the Project." Id.   

Similarly, as to the Reconfiguration Alternative, the City's "Rationale" for rejecting it was 

"it is rejected as infeasible because it would not substantially reduce the significant impacts 

associated with the proposed project 

"  Id. (emphasis supplied).  This, despite the concession in the 

Findings that the Reconfiguration Alternative would have one fewer significant unmitigated 

impact than would the Project.  AR-00022; AR-00041 (Project would have significant unmitigated 

impact with respect to Traffic Noise, but the Reconfiguration Alternative would not have any 

significant unmitigated impact with respect to Noise). 

But the simple determination that an alternative would not substantially reduce the 

significant impacts associated with a project does not make it "infeasible" under CEQA.  

"Feasible" is defined as "capable of being accomplished in a successful manner within a 

reasonable period of time, taking into account economic, environmental, social, and technological 

factors."  Pub. Res. Code § 21061.1. The Findings are silent as to what economic, environmental, 

social and/or technological factors make the No Project Alternative and the Reconfiguration 
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Alternative incapable of being accomplished within a reasonable period of time.  Accordingly, the 

Findings fail to comply with the requirements of CEQA.  Pub. Res. Code §21081(a)(3). 

VII. CONCLUSION 

As the Court of Appeal recently held:  

Noncompliance by a public agency with CEQA's substantive 
requirements or noncompliance with its information disclosure 
provisions that preclude relevant information from being presented 
to the public agency constitute[s] a prejudicial abuse of discretion 
within the meaning of [Code of Civil Procedure] sections 21168 

her a different outcome would 
have resulted if the public agency had complied with those 
provisions.  In other words, when an agency fails to proceed as 
required by CEQA, harmless error analysis is inapplicable.  The 
failure to comply with the law subverts the purposes of CEQA if it 
omits material necessary to informed decision making and 
informed public participation.   

Ukiah Citizens for Safety First v. City of Ukiah (2016) 248 Cal.App.4th 256, 261. 

Sections II and III above demonstrate that the City failed to comply with the information 

disclosure requirements of CEQA, and Sections IV, V and VI show that the City abused its 

discretion by failing to comply with several of CEQA's substantive requirements.  Accordingly, if 

the Court finds in favor of Citizens on any one of those five arguments, Citizens respectfully 

concludes that the Court should issue a writ of mandate directing Respondents to set aside their 

certification of the FPEIR for the Project. 

 

Dated: October 20, 2017 Respectfully submitted, 

 CGS3 LLP 

By:   
Evelyn F. Heidelberg 
Attorneys for Petitioner 
CITIZENS FOR THE REGENTS ROAD 
BRIDGE, INC. 
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CITIZENS FOR THE REGENTS ROAD BRIDGE INC VS CITY OF SAN DIEGO [E-FILE]

CAUSAL DOCUMENT/DATE FILED:

The petition for writ of mandate, filed by petitioner Citizens for the Regents Road Bridge, Inc.
("Citizens"), is denied.

Preliminary Matters

Citizens' unopposed request for judicial notice is granted.

Background

In October 2014, respondent City of San Diego decided to evaluate whether several uncompleted
transportation projects, including widening a section of Genesee Avenue ("Genesee Avenue Widening")
and constructing a bridge across Rose Canyon to connect the north and south ends of Regents Road
("Regents Road Bridge") should be removed from the University Community Plan ("University Plan").
Administrative Record ("AR"), pp. 3-8, 19. The University Plan is a component of the General Plan.
Before the City took its action, the Genesee Avenue Widening and Regents Road Bridge projects had
been "on hold" due to technical, environmental, and community concerns.  AR, p. 4.

The City reviewed the proposed amendments under the California Environmental Quality Act ("CEQA")
(Pub. Resources Code, § 21000 et seq.) and prepared draft and final environmental impact reports
("DEIR" and "FEIR"). On December 16, 2016, the City certified the FEIR and adopted the amendments
to the General Plan and University Plan. AR, pp. 9-62 (Resolution R-310813) and pp. 63-65 (Resolution
R-310814). The City concluded that although removing the Genesee Avenue Widening and Regents
Road Bridge projects from the University Plan would result in certain "significant and unmitigable
impacts," each of the stated benefits "serves as an independent basis" for overriding the impacts. AR, p.
48.

Citizens contends that the City's actions violate CEQA. Verified Pet'n at ¶ 9. Citizens seeks a writ of
mandate directing the City to set aside its approval of the project and EIR. Citizens argues the DEIR
fails to discuss the project's inconsistency with the General Plan, a revised EIR should have been
recirculated because significant new information was added, and there is no substantial evidence to
support the City's findings.
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Discussion

In evaluating Citizens' claim that the City failed to observe the requirements of CEQA, the Court is
guided by the terms and policy of the CEQA statute. That is made relatively easy by the fact that the
Legislature announced its intent in the statute itself. The Legislature stated that all state agencies which
regulate activities affecting the quality of the environment (which would include the City), "shall regulate
such activities so that major consideration is given to preventing environmental damage...." Pub.
Resources Code, § 21000(g). The Legislature further declared that it was the State's policy to, among
other things, ensure that the long-term protection of the environment is "the guiding criterion in public
decisions." Pub. Resources Code, § 21001(d). "[T]he overriding purpose of CEQA is to ensure that
agencies regulating activities that may affect the quality of the environment give primary consideration to
preventing environmental damage." Great Oaks Water Co. v. Santa Clara Valley Water Dist. (2009) 170
Cal.App.4th 956, 966. "The law is intended 'to alert the public and its responsible officials to
environmental changes before they have reached ecological points of no return.'" Cleveland National
Forest Foundation v. San Diego Association of Governments (2017) 3 Cal.5th 497, 503.

To achieve the Legislature's goal, as a "first step," there must be a determination as to whether the
matter at issue is a "'project,' that is, 'an activity which may cause either a direct physical change in the
environment, or a reasonably foreseeable indirect physical change in the environment' undertaken,
supported, or approved by a public agency." Save the Plastic Bag Coalition v. County of Marin (2013)
218 Cal.App.4th 209, 219. "An activity that is not a 'project' as defined in the Public Resources Code
(see § 21065) and the CEQA Guidelines (see § 15378) is not subject to CEQA." Muzzy Ranch Co. v.
Solano County Airport Land Use Com'n (2007) 41 Cal.4th 372, 380 (explaining further that this "first tier"
is jurisdictional).

Whether an activity constitutes a project under CEQA is a question of law. Muzzy Ranch, supra, at 381;
Creed-21 v. City of San Diego (2015) 234 Cal.App.4th 488, 503; Sustainable Transp. Advocates of Santa
Barbara v. Santa Barbara County Ass'n of Governments (2009) 179 Cal.App.4th 113, 119 (holding that a
mechanism for funding that could be modified or not implemented did not qualify as a project under
CEQA).

The Public Resources Code defines a "project" to mean "an activity which may cause either a direct
physical change in the environment, or a reasonably foreseeable indirect physical change in the
environment," and which is, inter alia, an activity directly undertaken by any public agency. Pub.
Resources Code, § 21065. The CEQA Guidelines further define a "project" to be "an action, which has
a potential for resulting in either a direct physical change in the environment, or a reasonably
foreseeable indirect physical change in the environment," and that is an activity undertaken by any
public agency including the adoption and amendment of general plans. 14 CCR § 15378.[1] Thus,
under the terms of both the Code and the Guidelines, there are two prongs to the question of whether an
action is a "project" under CEQA: (1) the action of an agency, and (2) direct physical change in the
environment or a reasonably foreseeable indirect physical change in the environment. Union of Medical
Marijuana Patients, Inc. v. City of San Diego (2016) 4 Cal.App.5th 103, 115-116, Rev. Granted (1/11/17)
386 P.3d 795 (explaining that this "this the most reasonable way to harmonize" the CEQA statute's
application to discretionary projects (§ 21080), which states "except as otherwise provided," with the
definition of "project" (§ 21065), and further noting that this is the same interpretation set forth in the
CEQA Guidelines).

Here, the City's proposed action -- to remove the Genesee Avenue Widening and the Regents Road
Bridge from the University Community Plan and General Plan -- will not result in any direct physical
change or a reasonably foreseeable indirect physical change in the environment. Instead, there will be
no change in environment because the action ensures the maintenance of the status quo. Thus, the
action is not a "project" for purposes of CEQA.

Citizens also argues that the City is equitably estopped from disputing that the plan amendment is a
CEQA project because the City issued a Notice of Preparation of EIR and held public meetings to
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discuss the project. "Under the doctrine of equitable estoppel, a party cannot deny facts that it
intentionally led another to believe if the party asserting estoppel is ignorant of the true facts, and relied
to its detriment." Del Cerro Mobile Estates v. City of Placentia (2011) 197 Cal.App.4th 173, 179. A
public agency does not waive the right to invoke a potential exception to CEQA by preparing and
certifying an EIR. Id; Santa Barbara County Flower and Nursery Growers Ass'n, Inc. v. County of Santa
Barbara (2004) 121 Cal.App.4th 864, 876. Whether a project is exempt from CEQA, as in Del Cerro and
Santa Barbara, or does not fit within the statutory definition of a CEQA project, as here, does not matter.
Estoppel does not apply.

As CEQA does not apply to the City's actions, Citizens cannot demonstrate the City violated CEQA.
Accordingly, the petition is denied.

The minute order will be the order of the Court. The City is directed to serve notice on all parties within 2
court days of this ruling.
 /n
[1] This same Guideline makes clear that "administrative activities of governments that will not result in
direct or indirect physical changes in the environment" are not "projects."  § 15378(b)(5).
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